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We would prefer this form to be returned to us electronically as an email attachment.  The email address for responses or queries is overseasvisitorsconsultation@dh.gsi.gov.uk.  You can provide a covering letter by email if you wish.  

Postal responses can be sent to: 

NHS Overseas Visitors Policy Team

Department of Health

Room 4W04 Quarry House

Quarry Hill 

Leeds LS2 7UE

Email responses to the consultation will receive an acknowledgement of receipt.  Postal responses will not receive an acknowledgement. 

The consultation closes on Wednesday 30 June 2010.
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Mike Kaye

Contact address     
Still Human Still Here, 17-25 New Inn Yard, London 
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EC2A 3EA

Contact Telephone 
020 7033 1600

E-mail 


mike.kaye@amnesty.org.uk

REVIEW OF ACCESS TO THE NHS FOR FOREIGN NATIONALS

Consultation Questions

Please mark your answers with an “x” as necessary.  
Chapter 2: The Charging Regulations and Guidance

Q1-
Do you agree that the draft new consolidated Regulations provide a clearer, accurate and more succinct reflection of the existing Regulations?

	Yes


	
	No
X


Comments

	The new regulations contain some changes to the existing regulations which are likely to cause some confusion.  
First, there is a shift from charging for services provided at or by a hospital to charging for all non-primary care services. Without a definition of “primary medical services”, much will be left to interpretation and this is likely to lead to confusion and inconsistent application of the charging regulations..
Second, the new Regulations have broadened the responsibility to make and recover charges across the NHS so that it now extends to Strategic and Special Health Authorities.  In addition, anyone providing potentially chargeable services, including GPs and Community Mental Health Teams, must inform the relevant NHS body that a patient who appears to be an overseas visitor has received chargeable treatment. 

Both the above are likely to result in confusion as to what is a chargeable service and who has legal responsibility to make and recover charges.  It is likely to lead to marginalised groups being deterred from accessing services or being wrongly refused treatment by individuals who do not have a detailed understanding of the regulations and associated guidance.  




Q2-
Do you agree that the consolidated Regulations do not imply any material change in policy?

	Yes


	
	No
X


Comments

	See above 


Q3-
Does the new draft guidance clearly and comprehensively explain how the consolidated regulations should be interpreted and applied? 
	Yes


	
	No



Comments

	


Q4-
Does Chapter 3 of the new Guidance document fully and clearly explain the NHS’s obligations and requisite processes to ensure the  provision of immediately necessary and urgent treatment to chargeable patients who are unable to pay prior to the treatment needing to be provided?


	Yes


	
	No
X


Comments

	The current draft guidelines have sought to clarify when immediately necessary and urgent treatment should be provided to patients who cannot pay. This was also one of the aims of issuing interim guidance on 2 April 2009, in which it was clearly stated that urgent and immediately necessary treatment, including maternity care and cancer treatment, must never be withheld or delayed. Despite the issuing of the interim guidance, Still Human Still Here’s research, At the end of the line (February 2010), still found that there was widespread confusion about entitlement amongst healthcare professionals and documented numerous cases where urgent and immediately necessary treatment had been denied to refused asylum seekers. 
This confusion extended to entitlement to primary care even though there has been no change in the regulations and GPs have complete discretion as to whether to register a patient, regardless of their immigration status. An analysis of policies operated by London Primary Care Trusts (PCTs) on the registration of overseas visitors with GPs found that 13 of the PCTs contacted had policies which they send to GPs detailing who should be allowed to register with a GP surgery. Of these, 12 state that patients are entitled to NHS treatment if they are ordinarily resident in the UK. No distinction is made between primary and secondary care and many GPs have consequently curtailed entitlement to primary care for refused asylum seekers.
 

Even though the current draft guidance is an improvement on the interim guidance the complexity of the regulations means that there is likely to be a continued lack of clarity regarding how they should be interpreted and applied, particularly now that certain refused asylum seekers are excluded from charges, but others are not. 
Still Human Still Here urges the Government to reinstate free access to secondary healthcare for all refused asylum seekers, as was the position prior to 2004, as this would greatly simplify the regulations and ensure that they are properly applied. Failing this we would propose the following specific amendments to the guidance:

1. Introduce a paragraph at the beginning of Chapter 3 (directly after paragraph 3.1) which states that “The guidance in this chapter only relates to access to secondary healthcare.  There is no change to the entitlement to free primary healthcare and General Practitioners maintain their discretion to register any overseas visitor for access to free NHS primary healthcare services.”
2.The Model Request for Advice from Doctors/Dentists form (Appendix 2) describes immediately necessary treatment as that required in order “to save the patient’s life”.  This is inaccurate and should be amended to read “to save the patient’s life, prevent a condition from becoming immediately life threatening or to prevent permanent serious damage from occurring” as is stated elsewhere in the guidance.  
Still Human has concerns about making clinicians sign an administrative form, but is this is to be implemented it would be important to add in an additional paragraph to the form which gives the practitioner the opportunity to select an option which states that the patient requires further investigation to establish whether the treatment is immediately necessary or urgent. The diagnosis of serious illness is a key part of secondary healthcare and practitioners should not be discouraged in any way from undertaking further investigations to ascertain the cause of symptoms or the severity of a particular condition. 
4. In paragraph 3.17 it would be useful to give examples of circumstances which will make it unlikely that a refused asylum seekers can return home in the near future (e.g. conditions in their country of origin are too dangerous to allow them to return, they do not have a passport, or they have a legal challenge pending).
The guidance states that when it is unclear when a patient will be able to return home, an estimated return date of six months should be used and an assessment made as to whether there would be an unacceptable deterioration in the patient’s health during this time.  In the case of refused asylum seekers, the National Audit Office report, Returning failed asylum seekers, found that it took on average 403 days to remove a refused asylum seeker. On this basis we believe that one year would be the right timeframe for making this health assessment. 
In addition to the above, the new guidance on how the regulations should be applied needs to be better publicised and more widely distributed than the interim guidance. Frontline healthcare professionals, patients and relevant agencies and NGOs understand how the rules should be interpreted and ensure that those asylum seekers in need and entitled to care do receive it.



Chapter 3: Proposals for Change to the Charging Regulations.

Q5-
Do you agree with the proposal to exempt Section 4 and Section 95 failed asylum seekers from charges for NHS hospital treatment? 
 
	Yes

X
	
	No


Comments

	Still Human Still Here strongly supports the proposals to exempt refused asylum seekers on Section 4 and Section 95 support from charges for NHS hospital treatment.  

Asylum seekers often have specific health needs which arise from trauma and deprivation in their country of origin, but in many cases these are compounded by their isolation and destitution in the UK. The Royal College of Psychiatrists found that “The psychological health of refugees and asylum seekers currently worsens on contact with the UK asylum system” and concluded that the full range of social and medical care services “should be available at all times throughout the asylum process, including (for) those whose claims have failed, whilst they remain legally in the UK.”

By exempting refused asylum seekers on Sections 4 and 95 from charges the Government will relieve the suffering of this small group of particularly vulnerable individuals who are either unable to leave the UK through no fault of their own or are families with children.  

This policy also has a number of benefits beyond the protection of the health of the individuals who will be able to access free secondary healthcare:

1. It will help protect the health of the wider community as charging for healthcare, even when treatment is not delayed in order to secure payment, discourages people from seeking care and creates serious public health risks as these people may not come forward for inoculations, screening or treatment for communicable diseases. This was confirmed by the Joint Committee on Human Rights which concluded in 2007 that “The threat of incurring high charges has resulted in some people with life-threatening illnesses or disturbing mental health conditions being denied, or failing to seek, treatment.” 

2. It will deliver efficiency savings within the NHS as the current charging system is difficult to administer. The new guidelines issued with the consultation will not solve this problem as healthcare professionals will still have to assess when a patient is likely to return home and whether waiting until that time would lead to an unacceptable deterioration in the patient’s condition. This assessment is both a difficult and time consuming task. 

It is also a more efficient use of NHS resources to provide free treatment that prevents or cures illnesses rather than waiting for a condition to deteriorate until it reaches the threshold of immediately necessary or urgent treatment which cannot wait until the person is expected to return home.  The Government review itself recognised that many refused asylum seekers do not have the means to pay for treatment they need and that the administrative costs of pursuing these debts are unlikely to be recovered.

These points around cost and efficiency are equally relevant for all refused asylum seekers still in the UK. Therefore, while strongly supporting the proposal to exempt refused asylum seekers on Sections 4 and 95 from charges, we urge the Government to restore all refused asylum seekers’ access to free secondary healthcare.

Drawing a distinction between those refused asylum seekers who are supported by UKBA and those who are not is problematic because there are often long delays in processing applications and providing support to refused asylum seekers who are entitled to it. Furthermore, many refused asylum seekers are wrongly denied support by UKBA and only receive it on appeal. In both these cases, individuals may have to wait weeks or months before receiving the support which would allow them to access healthcare that they were previously entitled to. During this time their health may deteriorate making treatment more difficult and expensive or, in some cases, making it impossible for the refused asylum seeker to return home because they are too ill to travel.

It should be stressed that in both Wales and Scotland all refused asylum seekers have access to free secondary healthcare and there is no evidence that this has created any increased demand for services from refused asylum seekers or put undue stress on NHS resources in these areas. Indeed, in 2009, the Royal College of General Practitioners concluded: “There is no evidence that asylum seekers enter the country because they wish to benefit from free health care.”
 At present Belgium, France, Italy, the Netherlands, Portugal and Spain are among the EU countries that provide full, free healthcare access to refused asylum seekers.
 



Q6-
Do you agree with the proposal that any unaccompanied non-resident Children should be exempted from NHS treatment charges? 

	Yes

X
	
	No


Comments

	Still Human fully supports the proposal that all unaccompanied non-resident children should be exempted from NHS charges. This is a humane policy that will safeguard the future health and development of this group of children and ensure that the Government meets its obligations under the UN Convention on the Rights of the Child and its own Every Child Matters policy. On this basis we would urge the Government to consider exempting all children present in the UK from charges for hospital treatment.
The proposed exemption is also a practical policy as only a negligible percentage of unaccompanied children will be able to pay for the treatment. However, Still Human would once again underline the point that if the Government reinstated free access to secondary healthcare for all refused asylum seekers, this would simplify the system and avoid complications arising around issues like whether an unaccompanied child’s treatment should end when they become 18 or whether free treatment should be provided to an unaccompanied child whose age is disputed. 




Q7-
Do you agree that UK residents may be absent from the UK for up to six months in a year before potentially being liable for charges for NHS treatment under the Charging Regulations?

	Yes


	
	No


Comments

	


Q8-
In respect of the proposals referred to in Questions 5-7 are you able to provide any additional data that may inform the calculations of costs and benefits?

	Yes

X
	
	No


Comments

	Having reviewed the Department of Health’s “Impact assessment of exemptions for failed asylum seekers” (10 December 2009), Still Human believes that the identified benefits of the proposals are not properly represented in the Impact Assessment or the full consultation document and that there are substantial additional benefits associated with the proposals in Q5 and Q6 which have not been taken into account.

In relation to the first point, the Impact Assessment states that the proposed changes would have "an overall social cost" (paragraph 38, page 8) when in actual fact there is a net social benefit as clearly shown in the summary analysis on page 2.  
Furthermore, while the consultation document states that the additional costs to the NHS budget would be £9 million a year (page 11), it does not highlight the fact that there is net annual benefit of £12 million derived from extending free treatment to some refused asylum seekers under the current proposal. Still Human is concerned that some of those who respond to the consultation may oppose this proposal because they have wrongly concluded that it is cost ineffective based only on what they have read in the consultation document.

There are also additional benefits from the proposals which should be considered. One element included in the total costs is loss of charging revenue to the NHS. The impact assessment calculates that 10 per sent of costs are recoverable and that they would therefore lose revenue of £0.8 million a year by not charging refused asylum seekers who are on S4 or S95 for secondary healthcare. This is not the case as S4 and S95 support is only available to those asylum seekers who the Government has already assessed as destitute.  These people will be unable to pay charges and consequently there will not be any loss of charging revenues to the NHS. On the contrary, a significant amount of time and money will be saved by not seeking to recover the costs of treatment from refused asylum seekers who do not have the means to pay these bills. On this point alone the average annual cost will be around £0.8 million less than the estimated £9 million (this does not include the administrative savings identified above).
On top of this, the costings do not take account of the changes to the criteria for accessing S4 (most asylum seekers making further submissions will no longer be able to access S4 while their submissions are being considered). The number of decisions to grant S4 has dramatically declined since this change was introduced, down by 55% in the last quarter of 2009 as compared with the third quarter. The number of people on Section 4 at the end of the first quarter of 2010 is already 10% below that used to estimate the costs of these proposals and this trend is likely to continue. Even on a conservative estimate the number of people in receipt of S4 is likely to be down 25% on this figure by the end of 2010. A decrease of 25% in the numbers of refused asylum seekers on S4 support would lead to a decrease in annual costs of £7.5 million a year, according to calculations contained in the impact assessment.
 
In addition to the above, there is a substantial cost benefit of removing the administratively burdensome process of having to assess entitlement to healthcare from refused asylum seekers on S4 or S95 and unaccompanied children. The charging policy is bureaucratic and time consuming as it requires healthcare professionals to assess when a patient is likely to return home and whether waiting until that time would lead to an unacceptable deterioration in the patient’s condition.  This is an extremely difficult task. Even immigration lawyers will often be hard pressed to say when a judicial review will be heard or when an individual may be removed from the UK. Healthcare professionals are obviously ill equipped to make these assessments and this may lead to treatment being denied when it should not be. No estimate has been made of this cost benefit. 

Furthermore, treatment that prevents or cures illnesses is obviously more cost efficient than waiting for a condition to deteriorate until it becomes an emergency or reaches the threshold of urgent or immediately necessary. This is recognised in paragraph 25, page 6 of the impact assessment, but no estimate has been made of this cost benefit.  
While this is difficult to estimate, there is no doubt that there are significant savings to be made from the early intervention and the avoidance of more costly treatment when a condition deteriorates. For example, a prompt referral to a medical consultant based in a hospital costs £163 per patient related hour and outpatient attendance at a hospital for a face to face meeting (non-consultant led) would cost £55 for the first attendance and £71 for follow up appointments (national averages).
  Compare this with the cost of treating someone when a condition is allowed to deteriorate until it is an emergency or care is immediately necessary.  The average cost per journey in an emergency ambulance is £263 (or £344 in a paramedic unit).  If surgery is required the cost for a doctor (surgical consultant) to perform an operation is £388 per hour operating.

The same is true in relation to mental health issues.  Once the treatment becomes immediately necessary then costs are much higher.  For example, hospital inpatient attendance for those requiring mental health services are £532 for intensive care, £268 for acute care and £257 for rehabilitation (all costs are national averages per bed day).  Compare this against the cost of NHS Trust day care for people with mental health problems which averages £65 per day (not including evenings) or weekly Cognitive Behavioural Therapy session which costs £58 per session and is generally preventative.

Charging for access to healthcare is likely to undermine the effectiveness of the fight against communicable diseases because it discourages refused asylum seekers from seeking out medical advice or coming forward for screening for diseases like TB or HIV/AIDS (despite the fact that they have a right to free treatment for the former). A recent Government review of health inequalities, noted that making access to social protection difficult for asylum seekers is counterproductive and can endanger the health of the host community.
 Conversely, allowing refused asylum seekers free access to healthcare will make it easier for the authorities and health workers to identify, engage and treat this vulnerable group of people and consequently save considerable resources by preventing the spread of communicable diseases.  In this context, Still Human strongly urges the Government to include HIV/AIDS as one of the infectious diseases which is exempt from charging.
As the above indicates, providing refused asylum seekers with free access to secondary healthcare will save a significant amount of healthcare professionals’ time, NHS financial resources and also helps protect the wider community from public health risks. Still Human Still Here estimates that the proposed policy would save several million pounds each year over and above the net annual benefit of £12 million already identified in the impact assessment. 



Chapter 4: Tackling NHS Debt and Misuse   

Q9-
Do you agree with the proposal to require an overseas visitor receiving chargeable NHS treatment to provide personal information to aid subsequent recovery of charges?
	Yes


	
	No
X


Comments

	While Still Human accepts that the NHS should seek to recover costs from appropriate chargeable overseas patients, we are concerned that in the case of refused asylum seekers the more personal information that is required, the more likely it is that that they will be deterred from accessing the healthcare they need.  
In many cases, refused asylum seekers will not be able to give the information required (e.g. a passport or a permanent home address), and in seeking to obtain this data it is likely that the NHS will waste a good deal of valuable resources.  In addition, the more agencies that are involved in obtaining or processing this data the more likelihood there is that there will be a breach of confidentiality with consequent legal and financial implications (these issues are also relevant for subsequent questions in the consultation).
For these reasons we believe that refused asylum seekers – who are extremely unlikely to be able to pay NHS charges – should be exempted from having to provide personal details beyond those that they have already provided to GPs as, in many cases, it is going to discourage, delay or prevent them from accessing healthcare because of the difficulties involved in providing the required information.


Q10-
Do you agree with the proposal that NHS organisations must provide information relating to outstanding debt for NHS treatment to the Department of Health or to an appointed agency?


	Yes


	
	No
X


Comments

	Still Human does not believe there should be a requirement on an NHS Trust to pass on information which may put it at risk of breaching a patient’s confidentiality and we are concerned that this risk is increased each time an additional agency is given access to information relating to a patient. 


Q11-
What safeguards on the protection of personal information are needed beyond those
described?

Comments

	Specific safeguards should be introduced to limit who can access personal information held by the NHS Counter Fraud Service and in what circumstances.


Q12-
Do you agree that the NHS Counter Fraud Service should transfer the data from the Department of Health’s appointed agency to the UK Border Agency to support 
recovery and implement any agreed immigration sanctions under rules approved by parliament?
	Yes


	
	No
X


Comments

	See answers to Qs 10 and 11 above.


Q13-
Do you agree that the Secretary of State Directions to the NHS Business Services Authority should be amended to enable the NHS Counter Fraud Service to lawfully carry out the data transfer process?

	Yes


	
	No
X


Comments

	See answers to Qs 10 and 11 above


Chapter 5: Health Insurance for Overseas Visitors  

Q14-
Do you support the principle that a requirement for chargeable overseas visitors to have health insurance should be introduced to cover the costs of any NHS treatment they may require during their stay?

	Yes


	
	No


Comments

	


Q15-
What issues may arise from a system of either strongly recommended or mandatory health insurance for chargeable overseas visitors? How might these be overcome?

Comments

	


Q16-
Do you support the principle that some overseas visitors who are currently exempted from charges should instead fund their treatment costs through health insurance?
	Yes


	
	No


Comments

	


Q17-
What practical issues may arise if particular categories of overseas visitors or temporary residents were required to cover or insure their own healthcare costs rather than be entitled to free NHS treatment? How might these be overcome?


Comments

	


Please feel free to submit any further comments on these draft regulations below.

Further comments

	In his 16 March 2010 report on the UK, the United Nations Special Rapporteur on Migrants specifically recommended that the UK Government “Address the concerns expressed by the Committee on Economic, Social and Cultural Rights regarding the low level of support and difficult access to health care for rejected asylum-seekers by fully implementing the recommendations from the joint review carried out by the Department of Health and the Home Office on access to the National Health Service by foreign nationals, and by ensuring that refused asylum-seekers are not left destitute while they remain in the United Kingdom.” (A/HRC/14/30/Add.3, paragraph 81b)
Still Human strongly endorses this view and hopes that the proposals in Q5 and Q6 will be implemented as quickly as possible and that treatment for HIV/AIDS will also be exempted from charging, as is the case for other infectious diseases.

However, Still Human firmly believes that charging any refused asylum seeker for healthcare, even when treatment is not delayed in order to secure payment, will discourage them from seeking care because they are worried about debt and also about immigration enforcement action which they associate with debt. The current charging arrangements have also given ample evidence of repeated and serious non-compliance with the guidelines, particularly in relation to maternity care.  For these reasons we urge the Government to reconsider reinstating free access to secondary healthcare for all refused asylum seekers which would greatly simplify the regulations and help ensure their proper application while reducing the administrative burden on healthcare professionals.
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